
. t

STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

C lark  Co lor  labora tor ies

Div .  o f  D is t r i c t  Photo ,  fnc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 2B & 29 of the Tax Law

for  lhe  Per iod  2 /28 /67  rh roush 5 /3 t /76 .

AT'FIDAVIT OF MAIIING

State of New York

CounLy of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of March, 1980, he served the within not ice of Determinat ion by mai l

upon C lark  Co lor  labora tor ies ,  D iv .  o f  D is t r i c t  Photo ,  Inc . ,  the  pe t i t ioner  in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  h r rapper  addressed as  fo l lows:

Clark Col_or Laborator ies
D i v .  o f  D i s t r i c t  p h o t o ,  I n c .
10619 Ba l - t imore  Ave.
Be l tsv iL1e,  I {D  20705

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

28 th  day  o f  March ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

C lark  Co lor  Labora tor ies

Div .  o f  D is t r i c t  Photo ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

AT'FIDAV]T OF MAITING

Sales & Use Tax

under Art icle 28 & 29

for  the Per iod 2/28/67

of the Tax law

through 5 /3 I /16 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on the

28t 'h day of March, 1980, he served the within not ice of Determinat ion by mai l

upon Joseph H. Murphy the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Joseph H. Murphy
Hancock, Estabrook, Ryan, Shove & Hust
1400 Mony pJ'z.
Syracuse, Ny 13202

and by deposit ing same enclosed in a postpaid properly addressed wrapper i -n a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New york.

That deponent further says that the said

the pet i t ioner herein and that the address set

known address of the representaLive of the pet L ioner .

Sworn to before me this

28 th  day  o f  March ,  1980.

addressee is the representat ive of

forth on said wrapper is the last



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 28,  1980

CIark  CoIor  Labora tor ies
Div .  o f  D is t r i c t  Photo ,  fnc .
10619 Ba l t imore  Ave.
Beltsvi l le,  MD 2A705

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant Lo sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of  the State of New York, A1bany County, within 4 months
from the dale of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Joseph H. Murphy
Hancock, Estabrook, Ryan, Shove & Hust
1400 Mony PIz .
Syracuse, NY 13202
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

CTARK COTOR IABOMTORIES
DIVISTON Or. DISTRTCT PHOTO, rNC.

for Revision of a DeterminaLion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of Tax law for the
Periods Ended February 28, 1967 through
M a y  3 1 ,  1 9 7 6 .

DETERMINATION

App l i can t ,  C la rk  Co lo r  Labo ra to r i es  D i v i s i on  o f  D i s t r i c t  Pho to ,  I nc . ,

10619 Bal t imore Avenue,  Be1Lsvi l le ,  Mary land 20705,  f i led an appl icat ion for

rev is ion of  a determinat ion or  for  refund of  sa les and use taxes under Ar t ic les

28 and 29 of  the Tax law for  the per iods ended February 28,  7967 through

M a y  3 1 , 7 9 7 6  ( F i l e  N o .  1 6 9 8 1 ) .

A formal  hear ing was held before Michael  Alexander,  Hear ing Of f icer ,  a t

the of f ices of  the State Tax Commission,  Bui ld ing 9,  State Campus,  Albany,  New

York ,  on  Sep tember  28 ,  7977  a t  9 :15  A .M.  App l i can t  appea red  by  Hancock ,

Es tab rook ,  Ryan ,  shove  &  Hus t ,  Esqs .  ( Joseph  H .  Murphy ,  Esq . ,  o f  counse l )  and

by  Jacobs ,  Spe i l l e r  &  Jacobs ,  Esqs .  (Lew is  Jacobs  and  Wi l l i am M.  Spe i l l e r ,

Esqs - ,  o f  counse l ) .  The  Aud i t  D i v i s i on  appea red  by  Pe te r  C ro t t y ,  Esq .  ( James

J .  M o r r i s  a n d  H a r r y  K a d i s h ,  E s q s . ,  o f  c o u n s e l ) .

ISSUES

I .

Ar t i c les

property

I I .

Ar t i c les

o f  s a l e s

I, /hether appl icant is a vendor required to cor lect the tax imposed by

28 and 29 of the Tax Law on the retair  sale of tangible personal

to persons in New York.

I f  appl icant is a person required to col lect the tax imposed by

28 and 29 of the Tax Law, whether the Audit  Divis ionts determinat ion

Lax being due is arbi trary and capric ious.
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hlhether applicant has been unconstitut ionally denied equal protection

FINDINGS OF FACT

1.  On July  20,  1976,  the Audi t  Div is ion issued a Not ice of  Determinat ion

and Demand for  Payment  of  Sa1es and Use Taxes Due to Clark Color  Laborator ies

Div is ion of  Dist r ic t  Phot .o,  fnc.  for  the per iods ending February 28,  1967

th rough  May  31 ,  1976 ,  i n  t he  amoun t  o f  $790 ,000 .00  p lus  pena l t y  and  i n te res t

o f  $ 4 6 9 , 0 5 0 . 0 0  f o r  a  t o t a l  o f  g 1 , 2 5 9 , 0 5 0 . 0 0 .

2 .  D i s t r i c t  Pho to ,  r nc .  ( he re ina f te r  re fe r red  to  as  "app l i can t " ) ,  a

corporat ion located in  and operat ing f rom Bel tsv i l le ,  Mary land,  was pr imar i ly

engaged in the business of  developing and pr int ing photographic f i lm.  I t

operated under the t rade names of  C1ark Color  Laborator ies and Posta l  Photo

Serv i ce .

3-  Dur ing the per iod in  quest ion,  appl icant  had over  8OO independent

dealers consist ing of  drug and specia lLy stores,  th i r teen camera stores,  and a

Iarge number of  dr ive- in photographic developing operat ions.  No independent

dealer ,  camera store,  or  dr ive- in operat ion was rocated in  New york.

4-  Appl icant  so l ic i ted orders through inser ts  in  newspapers,  magazines

and a lso used d i rect -mai l  appeals.  These appeals were made in New York,  as

weI I  as in  other  s tates across the nat ion.  The magazines used (Fami ly  Circ le

and Womenrs Day)  were nat ional  in  scope,  but  operated on a regional  basis ,

wi th a region encompassing more than one state.  The newspapers used were the

newspapers of  the pr inc ipal  c i t ies of  the Uni ted States.  Two such New York

ne!'trspapers used were the New York Sunday News and the long Island Times. In

each t5rye of  appeal ,  a  customer would receive a pre-addressed envelope into

which they could inser t  thei r  f i lm and remit tance.  Af ter  at taching the proper

postage,  the customer would mai l  the envelope to appl icant .
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5. For the tax period involved, appl icant maintained one and sometimes

two post off ice boxes in the United States Post Off ice located at 380 lrrest

33rd Street,  New York, New York. The postal  boxes were maintained by appl icant

in the name of ei ther C1ark Color Laborator ies or Postal  Photo Service. The

envelopes which customers mai led were pre-addressed to one or the other of

these post '  of f ice boxes, under ei ther of the above given names. Twenty-nine

percent of appl icantrs business came through these boxes.

6 -  Appl icant maintained the post of f ice boxes in New York because i t  had

determined by market ing stat ist ics that a customer on the ini t ia l  order would

prefer to do business with a box number located in New York, rather than a box

number located elsewhere,

7-  The pos t  o f f i ce  assembled  a I I  o f  the  mai l  addressed to  app l i can t rs

post off ice boxes. This assemblage was then picked up by common carr ier and

del ivered to appl icantrs Maryland plant.  Appl icant would develop and pr int

the f i lm. After processing, appl icant mai led the completed work to the customer

from the United States Post Off ice in Hyattsvi l le,  Maryland, together with

promotional mater ial  and two envelopes pre-addressed to a Washington, D.C.,

Iocat ion. The addit ional envelopes were for customers to use for subsequent

orders. The enclosed promotional mater ial  urged the customer to purchase

further services and goods from appl icant such as enlargements, f resh f i lm,

photographic albums, and greet ing cards.

8. A1r customer compraints were handled by united states mai l .

9.  To faci l i tate i ts promot. ional act iv i t ies, appl icant retained through

its advert is ing agency, the services of Buffalo Press located in Buffalo,  New

York. Buffalo Press received appl icantrs promoLional mater ials which were

printed outside New York and then shipped to Buffalo Press by common carr ier.

When Buffalo Press received the promotional mater ials,  i t  inserted them into
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the comic sect ions of  newspapers before i t  d is t r ibuted said sect ions to news-

papers across the country.

10.  Appl icant  d id send i ts  technical  personnel  to  Rochester ,  New York,

for  per iods of  one to f ive days.  In  Rochester ,  the employees received t ra in ing

and at tended meet ings and seminars,  a l l  o f  which were conducted by the Eastman

Kodak Company.  This was done t .o a id appl icant  in  the conduct  of  i ts  business.

11.  Appl icant  refused to prov ide the Department  of  Taxat ion and Finance

wi th any in format ion regarding i ts  operat ions.  I t  re fused to prov ide the

informat ion,  even though i t  o f fered ev idence that  some records were kept  of

t he  geog raph i ca l  sou rce  o f  i t s  o rde rs .

72-  Appl icant  d id not  f i le  returns for  the per iod involved on the advice

o f  counse l .

CONCI.USIONS OF tAW

A- That Distr ict  Photo, Inc. made sales to persons in New York State of

t 'angible personal property and services the use of which is subject to the tax

imposed by Art ic les 28 and 29 of the Tax Law.

B.  Tha t  D i s t r i c t  Pho to ,  I nc .  so l i c i t ed  bus iness  f rom pe rsons  i n  New

York,  in  that  i t  p laced adver t isements in  New York newspapers request ing that

orders and payments be sent  to  a New York address.  Orders and pa5rments were

sen t  t o  a  New York  add ress .

C -  Tha t  D i s t r i c t  Pho to ,  I nc .  i s  a  vendo r  requ i red  to  co l l ec t  t he  t ax

imposed by Ar t ic les 28 and 29 of  the Tax Law.

D.  That  Dist r ic t  Photo,  Inc.  has fa i led to prove that  the determinat ion

sales and/or  use tax due as calculated by the Audi t  Div is ion was arb i t rary

capr l_ct -ous

o f

o r

E.  That  the State Tax Commission has

reasonable system of  taxat ion.  Appl icant

acted,  in  i ts  judgment ,  to  produce

has fa i led to expl ic i t ly  demonstrate
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that i t  has been the vict im of host i le and oppressive discr iminat ion, result ing

in the denial  of  equal protect ion of the law.

F .  That  D is t r i c t  photo ,  Inc .  d id  no t  f i l e  sa les  and/or  use  tax  re tu rns

because i t  reasonab ly  re l ied  on  the  adv ice  o f  counse l ;  there fore ,  a l l  pena l t ies

are cancerled and interest is reduced to the statutory minimum

G' That,  the appricat. ion of Distr ict  photo, rnc. is granted to the

extent provided in Conclusion of Law "F",  but that except as so granted the

application is denied and the Notice of Determination and Demand for pa5rment

of Sales and Use Taxes is otherwise sustained.

DATED: Albany, New york STATE TAX COMMISSION

MAR 2 I 1980

COMMISSIONER


